IN THE COURT OF COMMON PLEAS

SANDUSKY COUNTY, GHIO
OHIOANS FOR CONCEALED
CARRY, INC.,
Plaintifl,
Yo CASE NO. 40V 150
CITY OF CLYDE, ET AL, JUDGE HARRY A. SARGEANT
Defendants. ;

MOTION TG INTERVENE
BY OHIO ATTORNEY GENERAL JIM PETRO

Ohin Atrarney General Jitn Petro herchy meves io intervene it this case, pursuant to Civ.
RE. 24{A) and R.L. §27271.12 10 dcfend the constitutionality of House Bill 12, which became
effective on April 8, 2004, A Mernorundum in Support of this motion is attached. Aldso attached
is a “Notice of Defenses” satting forth the claims and defenses of the Attorney General, as
requived by Civ, R 24(C).
Respectfully subrmitied,

M FETRO
OHIO ATTORNEY GENERAL

}/;fé § Dt

4. JENNINGS (0055501)
HD‘LL : HL'NI' {00750A9)* Lead Counsel
FRANK M STRIGARI (6078377)
Asgsistant Artomeys Gerneral
Constitational Offices Section
A0 East Broad Street, | 71h Floor
Coluntbus, Chio 43215
lelephone: 614-466-2872
Fax: 614-728-755%1
Counsel for Proposed intervenor
{¥hie Attorney General Jim Petvo




MEMORANDUM IN SUPPORT
1.  INTRODUCTION

Pla:ntiff Okiozns for Coreealad Carrv, Ina. {“Plaintiffs”) sued the City of Clyde en
August 12, 2004, challenging City of Chyde Ordinance #2004-41. After seeking a nincty day
extension to answer, Defendant City of Clyde {“City of Clyde™ filed an answer and
couterctamm for declaratory judgment, chailenging Scetton 9 of House Bill 12 ("11.B. 127) as
uncemstitationzal under Article XVII, Section 3 of tke Ohio Constitution {"Home Rale
Amendment’). Scecifically, thev aflege that 1LB. 12 “purports W prohibit mumicipa:ines fom
eracting restrictions ov the piaces where to [sic] person possessing u valid Ncense Lo carry a
concealed handgun may carry 2 handgun concealed.” Counterclaim, f24. The Anomes General
denies that £.8. 12 is upconstitutional, and moves to intervene to defend the glate law,

11, LAW AND ARGUMENT

Cin. R. 24(A) states that upon timely application,” anyone shall be pernitted to intervene
i an actior: {1} when a stare siatute confers an unconditional right to intervene, ar (1) when the
person secking 10 intervene claims an interest relating to the action and is so situated that the
dispﬂsitioﬁ of the action may impair that peryon’s ability w protect that interest, unless existung
partics adequately represent the applicant’s interest. Both clements are satisfied here.

First, R.C. §2721.12 grants the Adtorney General a right to be heard in this case. Tha
section provides that in a declaratory judgment action, if any smiutz or ordinance is elleged 7o he
pnconstitutional, the “attortey general . . . shall be heard”™ The Chio. Supreme Court has held
that the “very spparent intent” of R.C $2721.12 is to enswe ihai the Ahorney Genernl is

informed of atiacks on the constitutionality of the laws of this state. Ohigans For Fair

1 ' o . . . . -
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Representetion v. Fafp (1993), 67 Ohio 51.3d 180, 184, The Court noted that the statule’s
objective was satisfied in that case because the Attormey Generul imervened early afler service of
the lawsuit. /d

Second, cven without this unconditional right to intervene. the Antorney General has an
interest in the outcome of this setion and is so siated that tins Court’s dispositon of the
cotstitutional gquestons will impair hos ability to protect thal hwerest.  The Ohie Atherney
Crenera) is the chiel law officer for the stare and all its dopartments, including the Ohic General
Assembly, R 10902,

Clearly, the people of Ohio, through their represencatives in the Obio General Assembly,
passed 11.B. 12, which is being challenged by the City of Clyde. Tae people deserve to have
their elected chief law officer defend their laws. Muareever, the Ohio Genezal Assembly, an
institution of the state, is so situated that the disposition of thig matter may impede ils ability to
protect its legislative interest and prerogative unless the Attormey General intervenes. Thus, the
Ohio Attorney General i a person with an interest in the procerdings and is 8o situated that the
dispositior of the action wil] impede his ability 1o pretect thyt interest unless he inlervenes.

Further, it 15 clear that the impanant interests and defenses of the Plamuff are different
than those of the State of Ohio, the Ohic General Assembly, and the Avoraey General. As the
attached “Notics of Defenaes” serz forth, *be Attomev General wil! defend the constilnnonality
of H.B. 12. Clearly, only the Ohiv Auorey General is in the position fo comprehensively
defend the statutory challenge by the City of Civde.

The burden of showing thal a clairned intervener's interests may oot be adeguately
represented is rimimal.  Stete ex rel. Superamertca Group v. Licking Ctv. Bd. of Elections

(1997), 80 Ohio St 3d 182; State ex rel. Smith v. Frost (1995), 74 Ohio St.3d 107, 108; Dept. of
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Adm. Serv., Office of Collecerve Bargaining v. Srate Emp. Relations Bd. {13915, 54 Ohio 5t.3d
48, 51. As such, and as provided in R.C. §2721.12, the Chio Attommsy Genersl has a
responsibility to defend the Jaws of the statz from a constitutional chellenge. In this case, he can
cnty fulfill that responsinility 1f permitted to mtcrvene.
Iff, CONCLLUSION

For these raasons, the Altormey Generel asks the Court o grant bis motion 10 ntervene
this matter.

Respectfuily submitted,

Jibd FETRO
OHIO ATTORNEY G=NERAL

SHARDK/A. TENNINGS (3355501)
HOLLY HUNT (07 5009)*Lead Counsel
FRANK M. STRIGARI (00VE377)
Asgistant Attomeys (renoral
Constintional Offices Section

30 East Broad Streer, 17th Floor
Columbus, Ohio 43213

Telephone: 614-466-2872

Fax: 614-728-7592

Counsel for Propased Intervenor
Ohio Ahorrey General Jim Petro
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CERTIFICATE OF SERVICE

[ hereby certify that the foregoing Motion 12 fatervene by Ohio Attorner General Jim
I : g
Porro has been senved via ordinary mail, postage propuaid, this Z_d day of December, 2004 upon
the following:

Danie: T. Ellis, Esq.
Fuller & Henry P.LLL.
One Seagate, Suitz 1700
F.C). Box 2088

Faleds, Ohio 23603

). Kenneth Hanson, 71, Tag.
Firestone & Brehm, Ltd.

15 West Winter Straet
Delaware, Olito <3015

Counsel for Plaintff
RBarry W. Bova, Bsq.
317 Kilboume Street

P.O. Box 448
Bellevus, OH 42811

Counsel far Deferdanis City of Ciyde, et al

HOLLY AT
ltorney General
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IN THE COURT OF COMMON PLEAS
SANDUSKY COUNTY, OHIO

OHIOANS FOR CONCEALED

CARRY, INC,,
Plainift,

V. CASE NO. 04 CV 769

CITY OF CLYDE, ET AL., JUDGE HARRY A. SARGEANT
Befendants. :

NOTICE OF DEFENSES OF GHIO ATTORNEY GENERAL JIM PETRO

Pursuant to Civ. R, 24(C), Propesed Intervenor Ohio Atomey Genersl Jum Pelro sots
torth the following preliminary and/or jurisdictional defenses, which will ba fully set forth tn the
pleadings or mottons, as appropriate:

1. H.B. 12 is copstitutional in all respects.

z. H.B. 12 does not viclate Article XVIII, Section 3 of the Chio
Constitution.

The Attomey General specifically raserves the right to assert and defenc the
constitutionality of each and cvery provision of the comprehensive staturory plan identified by

tie Plamntiffs in their Complaint and Deferdants in their coumerelain %ot a declaratory judgmen:.



Respectfully submitted,

JIM PETRO
OHIO ATTORNEY GENERAL

At~

SHARON A, JENNINGS (0055501)
HOLLY™} HUNT (0075069)* [ gad Coungel
FRANK M. STRIGARI (0078377)
Assistant Attom=ys General
Constitutional (Hfices Section

30 East Broad Streer. (7th Floer
Columbis, Ohio 43213

Telephone: 6.4-4066-2372

Faux: 614-725-7592

Counsel for Proposed Intervencr
Afrernev General fim Pesro

CERTITICATE OF SERVICE

t nerehy certify that the foregoing Notice of Defenses of Ohio Aitarney General fom Petro

has been served via ordinary mail thisL day of Dzcember, 2004, upon the following:

Dante] T. Eilis, Esg.
Fuller & Henry P.LL.L.
Qe Seagaie, Sulte 1700
P.Q. Box 2088

Toledo, Ohio 43603

1. Kenneth Hanson, III, Esq.
Firesione & Brehm, Lid.

15 West Winter Street
Delaware, Ohio 43013

Counsed for Plaintify
Barry W. Bova, Esg.
817 Kilhourne Street
F.O. Box 443
Bellevue, Ol 44811

Counsed for Defendants Citv of Chnde, et al

Case No. 4 CY 769

HOLLY T

Assistant Witomney General
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